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DETAILED ACTION 
Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1-7 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter and fail the machine-or-transformation test. 

The machine-or-transformatlon test is a two-branched inquiry; an applicant may 
show that a process claim satisfies U.S.C. 101 either by showing that his claim is tied to 
a particular machine, or by showing that this claim transforms an article. See Benson, 
409 U.S. at 70. Certain considerations are applicable to analysis under either branch. 
First, as illustrated by Benson, the use of a specific machine or transformation of an 
article must impose meaningful limits on the claim's scope to impart patent eligibility. 
See Benson, 409 U.S. at 71-72. Second, the involvement of the machine or 
transformation in the claimed process must not merely be insignificant extra solution 
activity. See Flook, 437 U.S. at 590. The steps outlined in the claims do not 
necessarily involve a machine since they can be performed by a human being. 

The applicable test to determine whether a claim is drawn to a patent eligible 
process under 101 is the machine-or-transformation test set forth by the Supreme 
Court, and Applicant's claim here plainly fails that test. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sl^ill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Smocha et al. (US 2003/0074161 A1) in view of Yang et al. (US 6,542,854 B2). 

As to claims 1, 14 Smocha et al. show determining a system event arrival rate 
(paragraph 37 where user would determine the appropriate server request rate). 
However, Smocha et al. do not expressly show selecting a processor. However, Yang 
et al. show selecting a processor system having a benchmark event processing rate 
that is greater than or equal to the system event arrival rate (abstract). 

It would have been obvious to one of ordinary skill in the art to modify 
Smocha et al. and incorporate the method of Yang et al since the claimed invention is 
merely a combination of old elements, and in the combination each element 
merely would have performed the same function as it did separately, and one of 
ordinary skill in the art would have recognized that the results of the combination 
were predictable. 

As to claims 2, 4, 9, 1 1 , 15, 17 Smocha et al. show the event arrival rate as a 
burst event arrival rate (paragraph 37). 

As to claims 3, 9, 10, 16 Yang et al. show determining amount of memory (col.9 
lines 20-26). It would have been obvious to one of ordinary skill in the art to modify 
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Smocha et al. and incorporate the metliod of Yang et al since tine claimed invention is 
merely a combination of old elements, and in the combination each element merely 
would have performed the same function as it did separately, and one of ordinary skill in 
the art would have recognized that the results of the combination were predictable. 

As to claims 5, 6, 12, 18, 19 Smocha et al. show using samplings to extrapolate 
information regarding a population (paragraph 55). 

As to claim 7, 13, 20 Smocha et al. show selecting a confidence level (paragraph 
72 where the correlation coefficient would determine the strength of relationship). 

As to claim 8, Smocha et al. show a computer having a storage device 
connected thereto (Fig.1); one or more computer programs stored on the storage device 
(Fig.1). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to VERN CUMARASEGARAN whose telephone number is 
(571)270-3273. The examiner can normally be reached on Monday - Friday 8:30am- 
5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Weiss can be reached on 571-272-6812. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Examiner, Art Unit 3629 
/John G. Weiss/ 

Supervisory Patent Examiner, Art Unit 3629 



